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It is kind of a blend of the two (2). To apply the new law, there would have to be an 
equitable estoppel analysis. What equitable estoppel is or in this context we are 
talking about zoning estoppel. To define that, it is a legal doctrine that allows a 
landowner based on the landowner's reasonable and substantial reliance on the 
government's original position to proceed with the development despite the change in 
government's position of making the development illegal. The theory itself focuses 
on equity and fairness. The Supreme Court has established a framework or a test to 
apply this theory. Some of the things that you will have to look at ... orwe would have 
to look at is have they received official assurances that what they are doing is in 
compliance with the current zoning, have they taken good faith actions towards 
whatever it is they are proposing, what kind of financial investments they have made 
into the pending application, and whether the landowner had the right to rely on 
these additional assurances. There is a four-part test that would have to be applied 
to any specific situation with any permit in-process. With that specific one, you would 
have to apply an equitable estoppel analysis or the zoning estoppel analysis to 
determine which law to apply. At this point in time, I cannot really say which one 
would apply. To apply the new law, we would have to go through this analysis 
though. 

Councilmember Evslin: 
follow-up ... 

I have more questions, but if she has a 

Councilmember Cowden: I have a follow-up. I want to just speak to this 
"elephant in the room." That application that includes ... and I know it is not limited 
to ... but includes high-end camping on the Woods Course in Princeville, has that 
application been successfully submitted? 

Mr. Bracken: Yes. 

Councilmember Cowden: What date was that submitted on? 

Mr. Bracken: I actually do not have that information. I did 
receive a copy of the application this morning: 

Councilmember Cowden: 
might be that Ka'aina knows. 

I think it might have been September 16th . It 

Mr. Hull: Yes, Councilmember Cowden, it was ... I 
believe it was September 16th or I may be off a day or two. I will have to check on 
that. 

Councilmember Cowden: Okay, so if this application that includes 
resort camping on Open Space in Princeville was submitted a few weeks ago, would 
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that application have to be analyzed in terms of what the law was at the time of 
submission or at the time of when it is determined at the end? 

Mr. Bracken: That is when the zoning estoppel analysis 
would come into play, right? If this Bill is passed before the application process is 
complete, then we would have to do a zoning estoppel analysis to see if the new law 
could be applied or if under the fairness and equitability analysis, we would have to 
apply the old law. An analysis would have to occur ... 

Councilmember Cowden: Who does the analysis? 

Mr. Bracken: That would have to be the Planning 
Department in consultation with my Office. 

Councilmember Cowden: Okay, so Planning Director Hull, where do 
you see or where would you anticipate this to be working? I had sent some questions 
in and I appreciate the answers that you have given me. It seems like what I am 
hearing from Mr. Bracken is a little different from what I interpreted was your 
answer before. 

Mr. Hull: I can say, I made a number of statements to 
the public on the record and in an official forum that it would have to be reviewed 
under the old standard and that was going off of a County Attorney advisement when 
we did the homestay operations and there was a Homestay Bill to prohibit them and 
a bunch of applications came in. I think what the County Attorney is saying is that 
technically, we have to look at each case scenario to see if we can make an analysis 
under a new law that has been adopted subsequent to the application being accepted. 
One, I have not fully vetted the application under the proposed ordinance that you 
folks have here. I think that we can only really truly make that estoppel analysis in 
the event that Council actually takes action on an ordinance. To me, this is still just 
a proposal, right? 

Councilmember Cowden: Correct. It sounds like there is a gray area. 
Just so I am clear, if there was an adaptation and amendment that made it very 
specific about nonprofit actions or intentions, that does not have any impact on the 
"elephant in the room," right, which is the existing application? Whatever we finish 
here and probably the earliest we could do it would probably be in December, right? 
Did you say early December? I think our timeline would be two (2) months, if this 
went to a contested case hearing, that is almost certain that that would do it. It still 
does not matter in terms of the estoppel. They would still be deciding or at least 
contemplating what was the law on September 16th . 

Mr. Bracken: The existence of a contested case really would 
not impact the estoppel analysis. The estoppel analysis would come into play as soon 
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as this Bill is passed. That is when the analysis would have to occur. That is when 
we have to balance the equities of fairness and kind of look at what they have 
invested, and that sort of thing to determine which law would apply. 

Councilmember Cowden: I have one last question on this. This is my 
first time hearing this phrase "estoppel analysis." I was not aware of it. When we 
look at the investment, the developer is going to invest considerable moneys in legal 
fees and planning efforts. There has been a lot of money going in, but it has been 
opposed almost since it was proposed. This has been a point of conflict. If people 
spend a lot of money between then and now, even though they knew they might be 
fighting it, that would seem unfair if they can say, "Well, we have spend two million 
dollars ($2,000,000) in trying to make this reality happen, so now we have to go back 
to what was in place on September 16th ." The reason why I am pushing this so hard 
is because the urgency on this Bill was largely around this particular project. I want 
to make sure that we do not go through all of this work rapidly and it does not even 
make any difference. 

Mr. Bracken: I think the intent of the Bill is an overarching 
Bill. It does not apply to just one (1) property. It will have a significant impact for 
the entire island at some point in time. The estoppel analysis, that can be done at 
any point. The application has been received and it is something that I can look at. 
The difficulty in the estoppel analysis and why you look at the balance of fairness 
aspect is, can they reasonably rely on the existence of the current zoning and then 
make investments based on that? At this point the analysis has not been done. That 
is why I am saying that either can be applied. The analysis does need to be done at 
some point. 

Councilmember Cowden: Okay, thank you. 

Council Chair Kaneshiro: Councilmember Evslin. 

Councilmember Evslin: The urgency of the Bill certainly ... I think the 
current unpublicized Use Permit application in Princeville was certainly what gave 
rise to this potential concern. The urgency is islandwide. As Ka'aina said, they are 
being inundated with permits. I think everyone has seen the "light go on" on 
agricultural land that this is a possibility. It is certainly much broader than this 
specific application. Ka'aina, I had a couple of questions which have come up in 
testimony and other community concerns. One, as this Bill would potentially impact 
people's ability to house homeless individuals on their properties .. .if someone were 
trying to get a Use Permit to build some type of houseless facility or tent site for 
displaced people, is "developed campgrounds" as it is currently defined, a mechanism 
for them to do that, or would they have to go through separate mechanisms? 
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Mr. Hull: How do I put this ... To take care of say the 
houseless population, insofar as it is a program that is not charging individuals to 
stay say at tent sites, then this would not be applicable. 

Councilmember Evslin: Is there any way that someone could use the 
current definition of "developed campgrounds" to make some type of houseless facility 
if there was some charging? 

Mr. Hull: In theory, possibly. Today, yes. The 
"developed campground" is used much more as a transitory facility, right? The 
houseless population having, what I think you are getting at Councilmember Evslin, 
is more of a habitation site. Where the County runs into issues with people using 
tent sites for habitation purposes is not so much that we are against using tents for 
habitation .. .individuals can use yurts or what have you to their heart's content and 
we are totally fine with that .. .it is just that the rub often comes with the sanitation 
and infrastructure facilities that are necessary for habitation sites. 

Councilmember Evslin: As it relates to agricultural workers and I 
know we talked about this some already, are there any people hosting transient 
agricultural workers or even longer term agricultural workers that have applied for 
a "developed campground" permit? 

Mr. Hull: No. There may be that occurring today, but 
as far as coming in for actual applications with the Planning Department, we have 
not seen it. 

Councilmember Evslin: I think I have heard us discussing unintended 
consequences ... do you feel as if there are potential unintended consequences related 
to the ability to house homeless people or for agricultural workers or farmers trying 
to house workers? Or would those traditionally be done through other mechanisms? 

Mr. Hull: 
mechanisms. 

Councilmember Evslin: 

I think that can be are done through different 

Okay, thank you, Ka'aina. 

Mr. Hull: Sorry. With the houseless issue, there are 
specific mechanisms that can be used such as a 201H-process, which can essentially 
go over the zoning requirements. To go back to the original discussion with 
Councilmember Cowden and Council Vice Chair Chock concerning the farming 
aspect, it would in theory possibly shut down some of those proposals coming in 
should the bona fide farm operation want to submit it after this Bill is adopted. I 
think that another mechanism can be spun up. There are Councilmembers that have 
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been engaging the Department in looking at and crafting a vehicle separate and apart 
from this Bill to funnel those applications for bona fide farm operations. 

Councilmember Evslin: Thank you. I just want to add that I one 
hundred percent (100%) support those efforts. These questions are more about 
impacting those that are currently hosting woofers and others that they rely on these 
workers for their farms and to ensure that they are not being impacted by this current 
Bill. 

Council Chair Kaneshiro: Councilmember Cowden. 

Councilmember Cowden: Thank you for raising both of those issues, 
Councilmember Evslin, because those are absolutely concerns of mine. I have been 
pushing on the farmers for years even from before being elected about the need to be 
in a permitted situation. I would say there is a collective fear and not wanting to 
draw attention to what is happening. That is why there is so much silence and lack 
of financial capacity to be able to submit appropriate plans and how to do it the right 
way. There are economic barriers for farming, but also when we look at the houseless 
situation and creating permanent housing types of circumstances, as I have brought 
to you, part of the thing would be trying to create ... and Councilmember Kuali'i was 
with me ... we want sustainable houseless comm unities, they would not be unhoused 
any longer, but would be agriculture in nature. It would be that they would all be 
financially contributing a little bit. They would be basically contributing together to 
be paying their land taxes, insurance, et cetera. Part of that whole goal is to move 
people off of public assistance and to become self-sufficient. If they were contributing 
to their organized, excuse me, not organized ... to developed campgrounds, because 
they need the toilets and water, when they are contributing, then would that be 
considered compensation? Because we have this word "transient," would that be 
removing them from that? When there is compensation, monetary or otherwise, but 
they are not transient, maybe they would not be set aside by this Bill? Is that too 
complicated? 

Mr. Hull: I would have to look into that further, 
Councilmember. 

Councilmember Cowden: Okay. I do not want to be "hitting a half-inch 
nail with a sledgehammer." We want to make sure that we stop the exploitation of 
camping on lands, but not stop holistic healthy application on agricultural lands. 

Council Chair Kaneshiro: Are there any further questions from the 
Members? 

There being no objections, the meeting was called back to order, and proceeded 
as follows: 
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Council Chair Kaneshiro: Is there any final discussion? Councilmember 
DeCosta. 

Councilmember DeCosta: I am going to say this because I believe fair 
representation among all of our constituents is important. I know that Council Chair 
Kaneshiro and I spoke a little bit about this with the new vision that Gay & Robinson 
might want to go with the agricultural development or vision. I am hoping that 
Ka'aina, we can put something in place that these agriculture companies can 
successfully grow agricultural products and yet entertain agrotourism if they need to 
stay afloat with the amount of land taxes that they have to pay, especially when a 
landowner is as large as Gay & Robinson. I just wanted to put that out there. I 
believe that we should discuss that further with Ka'aina, so we have that in our best 
interest. 

Council Chair Kaneshiro: Councilmember Evslin. 

Councilmember Evslin: Sorry, I should have done this at the start. I 
do have a housekeeping amendment. 

Councilmember Evslin moved to amend Proposed Draft Bill (No. 2838), as 
circulated, and as shown in the Floor Amendment, which is attached hereto, 
seconded by Councilmember Kuali'i. 

Councilmember Evslin: The amendment deletes the second half of the 
Bill as it relates to vacation rentals. The Planning Commission took out the language 
that we had changed which is why the whole second half was in there. We had some 
language which said, "Transient Vacation Rentals (TVRs) are prohibited on 
Agricultural or Open land ... "; that language was removed. This is just removing the 
rest of the unchanged language in the second half of the Bill. There are no substantial 
changes at all. It is just deleting unchanged language. 

Councilmember Cowden: Where? 

Councilmember Evslin: It is all of this language that is included in the 
Bill. You see here, there are three (3) pages of language as it relates to existing things 
within the CZO that relates to vacation rentals. Since there are no more changes 
anymore, there is no reason to include that in the Bill. 

Council Chair Kaneshiro: Councilmember Cowden. 

Councilmember Cowden: Can I ask Matt Bracken or Ka'aina if we 
remove this, would that be fine or does it have to go across the street again? Is this 
fine? Is this a housekeeping amendment in your eyes? 
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There being no objections the rules were suspended. 

Mr. Bracken: 

Councilmember Cowden: 

Council Chair Kaneshiro: 
amendment? 

Yes. It can be removed. 

Okay. 

Are there any additional questions on the 

There being no objections, the meeting was called back to order, and proceeded 
as follows: 

Council Chair Kaneshiro: Is there any discussion on the amendment? 

The motion to amend Proposed Draft Bill (No. 2838), as circulated, and as 
shown in the Floor Amendment, which is attached hereto was then put, and 
unanimously carried. 

Council Chair Kaneshiro: The motion is carried and the amendment 
passes. Does anyone else have any final discussion? Councilmember Cowden. 

Councilmember Cowden: I appreciate everyone, certainly the people in 
the Planning Department and all of my colleagues. It sounds like we are all working 
on a similar goal. I am wondering and formally asking in whatever way I have to 
formally ask, but I want it on the record ... if we can do something like a workshop 
piece in a Committee Meeting coming up such that we can openly be talking about 
our ideas. You just said what your ideas were ... Councilmember Kuali'i and I have 
some half-done ideas. I know that I have looked at farm ideas. When we have to do 
things on faith and trust in the future, and just hope that our colleagues come up 
with something that will be good, I think it would be nice ... ! think it would be more 
than nice, but I think it is essential for us to develop good policy, in that we allow for 
an open discussion on what ideas we would have for addressing this. Can we please 
do that? 

Council Chair Kaneshiro: I would say that preparing an amendment 
and getting an amendment on the floor is the arena for us to address any discussion 
on any items you want to amend into the Bill. 

Councilmember Cowden: We are saying when there is going to be 
parallel work ... part of the question that has come up is that okay, there is another 
way to handle it ... when we pass something, but that other way of handling it does 
not manifest, then that is a problem. I would like to make sure that we do a little bit 
of concurrent work. If people's ideas are not developed enough, we can share those 
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ideas so it would not be on this particular Bill, it would be an agenda item in addition 
to this particular Bill so that we can have a holistic conversation. 

Council Chair Kaneshiro: 
this Bill? 

Councilmember Cowden: 

So the workshop would not be in relation to 

It would be in relation to this Bill and others. 
It could be an adaptation of farm worker housing or however we can do it. As we are 
being told there are other ways we can address the developed campgrounds on 
agricultural land. How do I know what they are before we close the door on allowing 
it? I definitely would like to close the door on exploiting it, but I do not want to close 
the door on finding a concurrent solution. Even having a discussion where we could 
see where we are at ... 

Council Chair Kaneshiro: Typically if there are other avenues that you 
would want to pursue, you would speak with the Planning Department or whoever 
the person is and decide whether it is something you would amend in this Bill or if it 
is something that would be brought up in a new bill. That is where the discussion 
would happen. 

Councilmember Cowden: 
that is frustrating is ... 

Council Chair Kaneshiro: 

I am hearing that your answer is no. Why 

No, to? 

Councilmember Cowden: That is frustrating because I have done that. 
I have been doing that and I have been asking these questions. It takes all of us to 
be able to .. .it is not just an individual and the Planning Department through an 
amendment. It would be nice to know what we are all thinking so we can all figure 
something out together. It seems like we should be able to do that. 

Council Chair Kaneshiro: We can and it is through you bringing up a bill 
or an amendment and everyone discussing that. 

Councilmember Cowden: Okay, I am accepting your answer as no, but 
I am still going to ask for it. 

Council Chair Kaneshiro: Okay, I am not exactly sure what you are 
asking for but ... I am saying that is where the discussion happens. The discussion 
happens here on the floor based on the Sunshine Law. If you want to discuss a bill 
or if you have a change to this current Bill. .. or if there is another way you want to 
address housing or farm worker housing, then you discuss it with the appropriate 
departments, you come up with a bill, and you bring it onto the floor. That is typically 
how you do it. 
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Councilmember Cowden: When we do that, we have poor policy 
development, because it has to then work around the last piece instead of having it 
holistically developed together. He is bringing something up that is important to him 
that is relative to ... I guess if I am hearing you, visitors on the land. If he is working 
on something and you are working on something, it is important to know what it is 
as we are going through all of this. 

Council Chair Kaneshiro: Okay. I guess we can agree to disagree. 
Ultimately, we are here to pass the best bill that we can. If we are not comfortable 
with the bill or the way it is, then you ask for a deferral or you vote no on it, or you 
do something else. That is typically how we do it. We are not here to just pass 
anything. If you feel like a discussion on a certain item did not happen for you to feel 
comfortable with the bill, then maybe ask for a deferral or come up with amendment 
for everyone to discuss on what change is you would like to see. That is typically the 
process for that. Historically, I have not seen us do workshops to work on a bill. 

Councilmember Cowden: It would be a workshop to work on a concept. 
The challenge that we have here is that we have a bill that is intending to stop 
exploitation of these different land uses, but it is intended to pass simply, and it does 
not address these special needs. We are all saying we are going to do something later. 
I do not want to do something now, when later never comes. At least in my three (3) 
years, I have experienced quite a bit when later never comes. 

Council Chair Kaneshiro: I think later falls on the responsibility of a 
Councilmember. If there is something you do not agree with in the Bill, then again, 
you speak with the department heads or you come up with your own bill. You speak 
to the staff and come up with an amendment or with a new bill. That is when later 
happens. If there are issues that you have that never makes it back to the floor, then 
we are never going to see it. 

Councilmember DeCosta: 

Council Chair Kaneshiro: 

May I shed a little bit of light? 

Councilmember DeCosta. 

Councilmember De Costa: I would like to maybe collaborate so maybe we 
can come up with something. I think Ka'aina is onboard to address via an 
amendment or a new bill to address some of the concerns in this fruitful conversation. 
I think we did have a fruitful conversation today. We know what we need to fix and 
how we want to go with it. 

Councilmember Cowden: You have already spoken to Council Chair 
Kaneshiro and I have already spoken to Councilmember Kuali'i, so you and I cannot 
speak. 
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Councilmember DeCosta: Okay. 

Councilmember Cowden: Those are the rules and that is what I am 
trying to get past. Ifhe and I are working on something and you two are working on 
something, there might be other people working on things. We might each have a 
kernel that is good, and the way it works when we put an amendment out is we have 
to decide if we pass that. Whoever gets theirs in first or when do we come back, it 
just is not a practical way of dealing with something of such importance. 

Councilmember DeCosta: I think the Council Chair has a really good 
point that we have the Sunshine Law and this is how the process works. I think if 
you and Councilmember Kuali'i introduce your proposal, we would be very much open 
for the discussion and more things could happen at that point. 

Councilmember Cowden: The workshop is the way that we go around it. 
That is how we go around it and he is saying no to the workshop. 

Council Chair Kaneshiro: I am not trying to go around the Sunshine 
Law. 

Councilmember Cowden: A workshop does not go around the Sunshine 
Law, it is how the Sunshine Law can work. I am getting that I am getting told no, 
and I have someone shaking his head right next to me. I am disappointed and I am 
going to be clear about that. That is how we make the best choices; when we can have 
a holistic conversation instead of sequential amendments that are not able to consider 
the other possibilities. 

Council Chair Kaneshiro: Council Vice Chair Chock. 

Councilmember Chock: I am going to push back a little bit on it. I am 
not averse to workshops, in fact I had a workshop here at this body. I do think that 
a workshop is broad in nature and something that I think we can include a wide 
variety of stakeholders in the process. I think it becomes problematic, at least from 
my standpoint, as it relates to specific legislation ... right now we have a Bill on the 
table. The process that we have outlined is that we can all ... each one of us can come 
up with an amendment and bring it to the table. While you are correct, we take those 
amendments individually, that does not mean that you cannot speak to, once an 
amendment is introduced, to what it is you are moving towards so that there is an 
avenue for us to discuss what it is we might be able to change. That is where the 
work happens. That is why it is focused work. I just want to kind of highlight the 
intention of the workshop versus the intention of the process that we have for 
bill-making. I support that. My only closing comments as this goes to Committee is 
that as these amendments come forth, you vet them with our County Attorney. I 
think there is a strong interest to move this Bill through, so do not lose sight of how 
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it is you want to achieve the outcomes, it is just where do we get it done ... within this 
Bill or not. I think we want to get this Bill passed. That is all. 

Council Chair Kaneshiro: 

Councilmember Evslin: 
correct? 

Councilmember Evslin. 

This is our final discussion on the Bill itself, 

Council Chair Kaneshiro: Yes. 

Councilmember Evslin: To address Councilmember Cowden' s 
concerns, I hear you and I appreciate that I think in a lot of this conversation you 
could see the "flowers blossoming" and these ideas blossoming in different directions. 
I think that is great. You had Councilmember DeCosta discussing his, and you 
discussed yours. I think the process that we have in place, as Council Chair and 
Council Vice Chair said, is to work with the subject matter experts at the Planning 
Department to try to figure out what really could work. I think that some of that 
relates to how to define a real farm and there is going to be a ton of work with the 
Farm Bureau and other stakeholders that is going to have to happen outside of this 
body here. I think the workshop is a little bit of a way to get around the Sunshine 
Law if you are trying to throw out ideas to get support from other Councilmembers. 
I do not think that is necessarily a great way to utilize a workshop. The broad 
intention of this Bill is to recognize the current definition of"developed campgrounds" 
allows uses that are unintended and were not ... whoever originally framed that 
definition in the CZO had never thought of "glamping." Twenty (20) years ago 
probably none of us would have ever thought of "glamping," but clearly it leaves the 
door wide open to uses on Agriculture and Open land that are not ideal, especially at 
a time when we are overcapacity for tourism and when we have a General Plan and 
a Kaua'i Tourism Strategic Plan that all say we need to better manage our tourist 
industry and better control the growth of the industry. It looks clear, and let us close 
this door and take the time to figure things out right. I am optimistic that the work 
that you are going to do and the work that Councilmember DeCosta is going to do, 
and the work that we are all going to do behind the scenes with the Planning 
Department will hopefully allow us to figure out some way to open up some doors to 
legit farmers to certainly house agricultural workers in a legal way and possibly open 
the door in a limited fashion for legit farmers to have limited tourism activities on 
their land. This is not just overnight accommodations, but tourism activities in 
general are difficult to do on agricultural land and we need to do more to support our 
real farmers. I think there is a lot of work to do going forward in a lot of different 
directions. The legislative process as we have it works to help encourage those types 
of different ideas to blossom. I am looking forward to seeing what you all come up 
with and I appreciate the dialogue that we had here. I think we talked about it for 
almost two (2) hours and I am sure we will talk about it more in Committee. We are 
going in-depth into a lot of these important issues. 
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Council Chair Kaneshiro: Does anyone else have any final discussion? 
Councilmember Carvalho. 

Councilmember Carvalho: I support the idea of a workshop. I think 
workshops are great and it promotes dialogue to come up with good results. In this 
particular discussion, I think there are different ways to get to the same result. I 
believe it can be done through an amendment. I understand what Councilmember 
Cowden is asking. At the same time, there is a process that we need to continue to 
work on. This discussion here is very important for setting the pace for our island. 
Once we get our individual communication across the street or whatever we have to 
do, then come back and discuss it, I think that is the result of that from my 
understanding and in working together. We can get to the same result in that way. 
I just wanted to share that. Thank you. 

Council Chair Kaneshiro: Does anyone else have any discussion? For 
me, this is only first reading. This Bill has to go to a public hearing, it has to go to 
Committee, so there is time to work on amendments. Really, the way to do it is you 
really focus in on what it is that you are trying to accomplish in the Bill. If you are 
trying to help farmers out, then you focus on that, you speak with the department 
head, you speak with the appropriate people, you speak with Matt or the attorneys, 
then you come up with a bill or amendment that tries to satisfy what you are focusing 
on. They may say that it may be too big of a change and it needs to be its own bill or 
they may say, "No, we can work it in as an amendment here," but that is where you 
do the work. You focus on that, you create an amendment or bill and it comes up for 
discussion here on the floor. That is how it works. It is not through a workshop. It 
is through focusing on what you want to accomplish with the bill and either coming 
up with an amendment or another bill on it. From there, more conversations might 
be spurred and someone else might want to do a different amendment or something 
similar. That is how we do it in the confines of the Council. Is there any further 
discussion from anyone? Again, this is first reading. 

(Written testimony was received and registered speakers testified regarding this 
agenda item.) 

The motion for passage of Proposed Draft Bill (No. 2838), as amended, on first 
reading, that is be ordered to print, that a public hearing thereon be scheduled 
for November 3, 2021, and that it be referred to the Planning Committee was 
then put, and carried by the following vote: 

FOR PASSAGE: Carvalho, Chock, Cowden, 
DeCosta, Evslin, Kuali'i, Kaneshiro 

AGAINST PASSAGE: None 
EXCUSED & NOT VOTING: None 
RECUSED & NOT VOTING: None 

TOTAL-7, 
TOTAL-0, 
TOTAL-0, 
TOTAL-0. 



COUNCIL MEETING 50 OCTOBER 6, 2021 

Ms. Fountain-Tanigawa: Seven (7) ayes. 

BILL FOR SECOND READING: 

Bill No. 2830 - A BILL FOR AN ORDINANCE AMENDING CHAPTER 3, 
KAUA'! COUNTY CODE 1987, AS AMENDED, RELATING TO FINANCIAL 
DISCLOSURES 

Councilmember Kuali'i moved to approve Bill No. 2830 on second and final 
reading, and that it be transmitted to the Mayor for his approval, seconded by 
Councilmember Carvalho. 

Council Chair Kaneshiro: 
anyone have any final discussion? 

Does anyone have any questions? If not, does 

(No written testimony was received and no registered speakers requested to 
testify regarding this agenda item.) 

The motion to approve Bill No. 2830 on second and final reading, and that it be 
transmitted to the Mayor for his approval was then put, and carried by the 
following vote: 

FOR APPROVAL: 

AGAINST APPROVAL: 
EXCUSED & NOT VOTING: 
RECUSED & NOT VOTING: 

Carvalho, Chock, Cowden, 
DeCosta, Evslin, Kuali'i, Kaneshiro 
None 
None 
None 

Ms. Fountain-Tanigawa: Seven (7) ayes. 

TOTAL-7, 
TOTAL-0, 
TOTAL-0, 
TOTAL-0. 

Council Chair Kaneshiro: 
we will take at the end of the day. 

Please read us into Executive Session, which 

EXECUTIVE SESSION: 

ES-1061 Pursuant to Hawai'i Revised Statutes (HRS) Sections 92-4, 
92-5(a)(4), and Kaua'i County Charter Section 3.07(E), the Office of the County 
Attorney requests an Executive Session with the Council to provide the Council with 
a briefing and request for settlement authority in the matter of Matthew Mannisto, 
Esq., as Personal Representative of the Estate of Leslie Gae Lutao, Deceased, et al. 
vs. County of Kaua'i. et al., Civil No. 19-1-0107 JKW (Fifth Circuit Court), and 
related matters. This briefing and consultation involves the consideration of the 
powers, duties, privileges, immunities, and/or liabilities of the Council and the 
County as they relate to this agenda item. 

Councilmember Chock moved to convene into Executive Session for ES-1061, 
seconded by Councilmember Kuali'i. 



COUNCIL MEETING 51 OCTOBER 6, 2021 

Council Chair Kaneshiro: Are there any questions or discussion from 
the Members? May I have a roll call vote to go into Executive Session? 

(No written testimony was received and no registered speakers requested to 
testify regarding this agenda item.) 

The motion to convene into Executive Session for ES-1061 was then put, and 
carried by the following vote: 

FOR EXECUTIVE SESSION: Carvalho, Chock, Cowden, DeCosta 
Evslin, Kuali'i, Kaneshiro TOTAL - 7, 

AGAINST EXECUTIVE SESSION: None TOTAL - 0, 
EXCUSED & NOT VOTING: None TOTAL - 0, 
RECUSED & NOT VOTING: None TOTAL - 0. 

Ms. Fountain-Tanigawa: Seven (7) ayes. 

Council Chair Kaneshiro That concludes the business on our agenda. 
Not seeing or hearing any objections, this Council Meeting is now adjourned. 

ADJOURNMENT. 

There being no further business, the Council Meeting adjourned at 11:31 a.m. 

JAD . FOUNTAIN-TANIGAWA 
County Clerk 



(October 6, 2021) 
FLOOR AMENDMENT 
Proposed Draft Bill (No. 2838), Relating to Transient Accommodations 

Introduced by: LUKE A. EVSLIN, Councilmember 

Attachnent 

Amend Proposed Draft Bill (No. 2838) by deleting SECTION 8 in its entirety as 
follows and renumbering all subsequent SECTIONS accordingly. 

[SECTION 8. Chapter 8, Article 17, Kaua'i County Code 1987, as 
amended, is hereby amended as follows: 

"ARTICLE 17. TIME SHARING AND TRANSIENT VACATION RENTALS 
Sec. 8-17.1 Limitations on Location. 

Except as provided in this Section, time share units, time share plans, and 
transient vacation rentals are prohibited. 

Sec. 8-17.2 Permitted Time Share Locations. 
Subject to the limitations contained in Secs. 8-1 7.4 and 8-1 7 .5, time share units 

and time share plans are allowed: 
(a) In hotels in Resort or Commercial Districts; and 
(b) In the Resort RR-10 and RR-20 Districts and Multi-Family R-10 

and R-20 Residential Districts when such districts are located within the Visitor 
Destination Areas of Po'ipu, Lihu'e, W ailua Kapa'a or Princeville, as more 
particularly designated on County of Kaua'i Visitor Destination Area maps attached 
to Ordinance No. 436 and incorporated herein by reference. The boundary lines 
established on these visitor destination maps shall be transferred onto the Official 
Zoning Maps for reference purposes. 

(c) Time share units and time share plans are prohibited in the R-1, R-2, 
R-4 and R-6 Residential Districts. 

Sec. 8-17.3 Permitted Locations for Multi-Family Transient Vacation 
Rentals. 

Subject to the limitations contained in Sec. 8-17.5, multi-family transient 
vacation rentals are allowed: 

(a) In hotels in Resort or Commercial Districts; and 
(b) In Resort Districts and Residential Districts within the 

visitor destination areas as more particularly designated on County of Kaua'i 
Zoning Maps. 

Sec. 8-17.4 Time Sharing in Projects Located Within Visitor Destination 
Areas and Hotels in Resort or Commercial Districts. 

If the project in which the time share unit or time share plan is to be created 
contains an existing time share unit or time share plan, then time share units and 
plans shall be regulated according to the terms of the project instruments. 

If the project in which the time share unit or time share plan is to be created 
is not a hotel and does not contain time share units or time share plans, then such 
use may be created only if such use is explicitly and prominently authorized by the 
project instruments, or the project instruments are amended by unanimous vote of 
the unit owners to explicitly and prominently authorize time sharing. Provided, 
however, that time share units and time share plans permitted under this Section 
shall be limited to the Visitor Destination Areas described in Sec. 8-1 7 .2, and to hotels 
in Resort or Commercial Districts. 
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Sec. 8-17.5 Existing Time Share and Multi-Family Transient Vacation 
Rental Uses. 

(a) Time Share Units, Time Share Plans, and Multi-Family Transient 
Vacation Rentals Existing On or Before September 22, 1982, That Are Not Located 
in Visitor Destination Areas. Time share units, time share plans, or multi-family 
vacation rentals existing on or before September 22, 1982 that are not located within 
the visitor destination areas described in Sec. 8-17.2 may continue as allowed uses. 
However, no additional time share units, time share plans, or multi-family transient 
vacation rentals outside the visitor destination area shall be created after 
September 22, 1982. The uses left unimpaired by this Subsection shall not be lost by 
the failure to exercise the use unless it clearly appears that the use has been 
abandoned for a period in excess of two (2) years. This Subsection shall not apply to 
hotels in Resort or Commercial Districts. 

(b) Time Share Units, Time Share Plans, and Transient Vacation Rentals 
in Projects Located Within Visitor Destination Areas Existing On or Before 
September 22, 1982. Time share units and time share plans in projects existing on 
or before September 22, 1982, and located within areas described in Sec. 8-17.3 shall 
be regulated in accordance with the provisions of Sec. 8-1 7.4. 

Sec. 8-17.6 Penalty. 
An owner of any unit which is operated in violation of this Article, and/or any 

other person, firm, company, association, partnership or corporation violating any 
provision of this Article, shall each be fined not less than five hundred 
dollars ($500.00) nor more than ten thousand dollars ($10,000.00) for each offense. 
This civil fine may be in addition to any criminal fines. If any person fails to cease 
such violation within one (1) month, such person shall be subject to a new and 
separate violation for each day the violation continues to exist. 

(a) Actions by County Attorney. The County Attorney may file a civil action 
to enjoin any violation of this Article and collect any penalties provided for by this 
Article. 

(b) Disposition of Fines. All fines imposed for violations of this Article shall 
be paid to the Director of Finance to the credit of the Development Fund. 

Sec. 8-17. 7 Amendments to Visitor Destination Areas Designations. 
Amendments to the location and/or boundaries of the Visitor Destination Areas 

shall be made in accordance with the amendment provisions of Sec. 8-3.4 of this 
Chapter 8, provided that the burden of proof rests with the applicant to show upon 
the clear preponderance of the evidence that the amendment is reasonable. The 
criteria for evaluating such proposed amendments shall be as follows: 

(a) The proposed amendment is consistent with the General Plan and the 
Development Plan. 

(b) The parcel or parcels to be affected by the proposed amendment are 
suitable for Visitor Destination Area uses. 

(c) The availability of existing public services and facilities in the affected 
areas and whether the requested public services and facilities for the proposed change 
in use can be met without undue burden. 

( d) The proposed change will conflict with other existing uses in the 
affected area. 

(e) The proposed change will cause or result in unreasonable air, noise, or 
water pollution, or will adversely affect irreplaceable natural.resources. 

(f) The affected areas contain or are in close proximity to other areas 
that contain: 

(1) Large numbers of hotel and/or multiple family dwelling units 
suitable as accommodations by temporary visitors. 
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(2) Lands designated for Resort Use on the General Plan or having 
Resort zoning. 

(3) Outdoor or commercial recreational facilities, such as beaches, 
golf courses, tennis courts and other similar facilities. 

(4) Tourist related commercial facilities, such as gift shops, food 
stores, recreational equipment and services shops, tour and transportation 
service terminals, restaurants, bars, night clubs, cabarets, shopping centers, 
theaters, auditoriums, and other similar facilities. 
(g) The proposed change will include or adversely affect_ predominantly 

residential neighborhoods. 

Sec. 8-17.8 Single Family Transient Vacation Rentals. 
(a) Notwithstanding any underlying zoning designation and with the 

exception of properties on the National or State Register of Historic Places, single 
family transient vacation rentals are prohibited in all areas not designated as Visitor 
Destination Areas. 

(b) Development Standards for Single Family Vacation Rentals Permitted 
Within Visitor Destination Areas and Holders of Nonconforming Use Certificates. 
Development standards shall be the same as those for single family detached 
dwellings in Secs. 8-4.5 through 8-4.8, inclusive, with the following additions: 

(1) Applicant for a single family transient vacation rental shall 
designate a contact person or owner's representative who shall be available on 
a twenty-four (24) hour, seven (7) days-per-week basis. Applicant shall provide 
the name and contact information to neighbors adjacent to and directly across 
subject vacation rental, the Planning Department, the Kaua'i Police 
Department, the Kaua'i Civil Defense Agency, and the Kaua'i Visitors Bureau 
upon issuance of a nonconforming use certificate or registration number. 
Owner is responsible for keeping information updated with all agencies. 

(2) One (1) outdoor sign no larger than one (1) square foot shall be 
posted in a visible place on a wall, fence, or post immediately inside or on the 
front boundary of the property where it is easy to see, for the purpose of 
providing the current Nonconforming Use Certificate number or the 
Registration Number and the 24/7 phone number. No other signs shall be 
allowed and there shall be no direct illumination of the required sign. The 
numbers on the sign shall be no smaller than two (2) inches in height. 

(3) The applicant shall provide a list of requirements and information 
entitled "For the Safety and Comfort of You and Your Neighbors." This shall 
provide essential information to the visitor and shall seek to reduce negative 
impacts on the surrounding neighborhood. This information piece shall be 
provided to the Planning Department at time of application and shall be posted 
in a conspicuous place in the guest's sleeping quarters along with a copy of the 
Nonconforming Use Certificate or the Registration Number, whichever the 
case may be and if required. The list shall include, but not be limited to, 
suggested curfews, guidance with respect to the character of the neighborhood 
and gatherings and noise, and what to do in cases of emergency and 
natural disaster. 

( 4) All print and internet advertising for single family vacation 
rentals, including listings with a rental service or real estate firm, shall include 
the Nonconforming Use Certificate or the Registration Number. 

(5) A copy of the Nonconforming Use Certificate or the Registration 
Number, where required, shall be displayed in the back of the front door of the 
sleeping quarters. 

(6) A site and floor plan shall be filed with the application. 
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Sec. 8-17.9 Registration of All Transient Vacation Rentals. 
(a) All single family transient vacation rentals, excluding, however, a time 

share unit in a time share plan subject to Chapter 514E of the Hawai'i Revised 
Statutes, as amended, lawfully existing in Visitor Destination Areas on March 7, 2008 
shall register with the Director of Finance on a form prescribed by the Director of 
Finance no later than one hundred eighty (180) days after March 7, 2008. Any new 
single family transient vacation rental, excludes, however, a time share unit in a time 
share plan subject to Chapter 514E of the Hawai'i Revised Statutes, as amended, 
established in Visitor Destination Areas subsequent to March 7, 2008 shall register 
with the Director of Finance prior to any such use of said rental. All single family 
transient vacation rental uses will be subject to Kaua'i County Code Title III, 
Chapter 5A. 

(b) No single family transient vacation rental shall operate outside a 
Visitor Destination Area without a Nonconforming Use Certificate obtained 
under Sec. 8-13.10. 

Sec. 8-17.10 Nonconforming Use Certificates for Single Family Vacation 
Rentals. 

(a) The purpose of this Section is to provide a process to identify and 
register those single family transient vacation rentals as nonconforming uses which 
have been in lawful use prior to March 7, 2008 and to allow them to continue subject 
to obtaining a Nonconforming Use Certificate as provided by this Section. 

(b) The owner, operator or proprietor of any single family transient vacation 
rental which operated outside of a Visitor Destination Area prior to March 7, 2008 
shall obtain a Nonconforming Use Certificate for single family vacation rentals. 

(c) No Nonconforming Use Certificate shall be issued by the Planning 
Director unless the use as a single family rental is a legal use under the 
Comprehensive Zoning Ordinance, and the applicant provides a sworn affidavit and 
demonstrates to the satisfaction of the Planning Director that a dwelling unit was 
being used as a vacation rental on an ongoing basis prior to March 7, 2008. The 
Planning Director, in making the decision, shall take into consideration, among other 
things, the following guidelines: 

(1) The applicant had a State of Hawai'i general excise tax license 
and transient accommodations tax license for the purpose of the lawful 
operation of single family transient vacation rentals for a period long enough 
to demonstrate actual payment of taxes. . 

(2) That prior to March 7, 2008, applicant had deposits for 
reservations by transient guests in exchange for compensation for use of 
subject property as a vacation rental. 

(3) That applicant had transient guests occupy subject property in 
exchange for compensation prior to March 7, 2008, with a pattern of 
consistency that evidences an ongoing and lawful enterprise. 
(d) Applications for Nonconforming Use Certificates for single family 

transient vacation rentals located on land designated "Agricultural" pursuant to 
Chapter 205 of the Hawai'i Revised Statutes shall be made within sixty (60) days of 
August 16, 2010. If an operator as defined under Subsection (c) fails to apply for a 
Nonconforming Use Certificate within sixty (60) days of August 16, 2010, then the 
Planning Director shall assess an administrative late application processing fee of 
one thousand five hundred dollars ($1,500.00) at filing. A Nonconforming Use 
Certificate may be issued for a single family transient vacation rental located on land 
in the State of Hawai'i's land use Agricultural District if: 

(1) It was built prior to June 4, 1976; or 
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(2) The applicant has obtained a Special Permit under Hawai'i 
Revised Statutes, Sec. 205-6 which specifically permits a vacation rental on the 
subject property. 

(A) An application for a Special Permit shall include 
verification by the applicant that the farm dwelling unit was being used 
as a vacation rental on an ongoing basis in accordance with 
Subsection (c). 

(B) An application for a Special Permit pursuant to Hawai'i 
Revised Statutes Sec. 205-6 and Chapter 13 of the Rules of Practice and 
Procedures of the Planning Commission that is deemed complete by the 
Planning Director must be filed within one (1) year of August 16, 2010. 
Upon completion of the application, the Planning Director shall issue a 
provisional certificate that will allow the transient vacation rental to 
operate. The provisional certificate shall be null and void after the 
Planning Commission or the Land Use Commission makes a decision 
upon the application. 

(C) In addition to the Special Permit standards set forth in 
Hawai'i Revised Statutes Sec. 205-6 and Chapter 13 of the Rules of 
Practice and Procedure of the Planning Commission, the Planning 
Commission may only grant a Special Permit if, prior to March 7, 2008: 
(i) the property upon which the transient vacation rental is located had 
a registered agricultural dedication pursuant to the guidelines set forth 
in the County of Kaua'i's Department of Finance Real Property Tax 
Division Agricultural Dedication Program Rules; (ii) a bona fide 
agricultural operation existed, as shown by State General Excise Tax 
Forms and/or Federal Income Tax Form 1040 Schedule F filings; or (iii) 
the Planning Commission finds that the size, shape, topography, 
location or surroundings of the property, or other circumstances, did not 
allow an applicant to qualify for an agricultural dedication pursuant to 
the County of Kaua'i's Department of Finance Real Property Tax 
Division Agricultural Dedication Program Rules or inhibited intensive 
agricultural activities. 

(D) If the application for the Special Permit is granted, then 
the transient vacation rental operation shall be subject to conditions 
imposed by the Planning Commission or the Land Use Commission. 

(E) If the application for Special Permit is denied, then the 
Nonconforming Use Certificate shall not be issued and the transient 
vacation rental must cease operation. 

(e) The owner, operator, or proprietor shall have the burden of proof in 
establishing that the use is properly nonconforming based on the following 
documentation which shall be provided to the Planning Director as evidence of a 
nonconforming use: records of occupancy and tax documents, including all relevant 
State of Hawai'i general excise tax filings, all relevant transient accommodations tax 
filings, Federal and/or State of Hawai'i income tax returns for the relevant time 
period, reservation lists, and receipts showing payment. Other reliable information 
may also be provided. Based on the evidence submitted, the Planning Director shall 
determine whether to issue a Nonconforming Use Certificate for the single family 
transient vacation rental. 

(f) The Planning Director shall make available to the public at the Planning 
Department counter and on the County of Kaua'i website a list of all completed 
applications for Nonconforming Use Certificates. Applications deemed completed 
shall concurrently be made available to the public. Copies of applications shall also 
be made available to the public as public information, as provided by H.R.S. 
Chapter 92F (the Uniform Information Practices Act). Such list shall include the 
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names of the applicants and the tax map key number of the parcels which are the 
subject of the applications. The Planning Department may physically inspect a single 
family transient vacation rental prior to a Nonconforming Use Certificate 
being issued. 

(g) The Planning Director shall prepare an application form which shall be 
available to the public. If an operator as defined under Subsection (c) fails to apply 
for a Nonconforming Use Certificate within sixty, (60) days of August 16, 2010 the 
Planning Director shall assess an administrative late application processing fee of 
one thousand five hundred dollars ($1,500.00) at filing. Applications received more 
than one (1) year after August 16, 2010 shall not be accepted and the use of a 
transient vacation rental shall be deemed discontinued. 

(h) The owner or lessee who has obtained a Nonconforming Use Certificate 
under this Section shall apply to renew the Nonconforming Use Certificate annually 
on the date of issuance of the Nonconforming Use Certificate. 

(1) Each application to renew shall include proof that there is a 
currently valid State of Hawai'i general excise tax license and transient 
accommodations tax license for the nonconforming use and shall be received 
by the Department prior to the expiration date of a held Nonconforming Use 
Certificate. Failure to meet this condition will result in the automatic denial 
of the application for renewal of the Nonconforming Use Certificates. 

(2) Upon renewal, the Planning Department may initiate 
re-inspection of properties for compliance with other provisions of this chapter, 
or other pertinent land use laws, and may withhold approval of a renewal 
application and issue cease and desist notices to the applicant until all 
violations have been resolved to the satisfaction of the Planning Director. 

(3) The applicant shall pay an annual renewal fee of seven 
hundred fifty dollars ($750.00) which shall be deposited into the County 
General Fund. 

Sec. 8-17.11 Enforcement Against Illegal Transient Vacation Rentals. 
(a) In addition to other penalties provided by law, including, but not limited 

to, Secs. 8-3.5(a) and 8-17.6, the Planning Commission Rules, as amended, the 
Planning Director, or any member of the public who has duly obtained standing 
pursuant to rules promulgated by the commission, may initiate proceedings to revoke 
or modify the terms of a Nonconforming Use Certificate pursuant to the Rules of 
Practice and Procedures of the Planning Commission, as amended. Violations of 
conditions of approval or providing false or misleading information on the application 
or in any information relating thereto at any time during the application process shall 
be grounds for revocation or cease and desist orders. 

(b) Advertising of any sort which offers a property as a transient vacation 
rental shall constitute prima facie evidence of the operation of a transient vacation 
rental on said property and the burden of proof shall be on the owner, operator, or 
lessee to establish that the subject property is not being used as a transient vacation 
rental or that it is being used for such purpose legally. If any unit is found to be 
operating unlawfully, penalties established in Secs. 8-3.5(a) and 8-17.6 shall apply. 

Sec. 8-17.12 Historic Properties Exemption. 
Single family dwelling units on the National or State Register of Historic 

Places may be allowed to operate as a transient vacation rental through a Use Permit 
and by abiding by the development standards specified in Sec. 8-17.8(b)."] 

(Material to be deleted from Proposed Draft Bill (No. 2838) is bracketed.) 
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